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RE: Ex-Parte Presentation
Cincinnati Bell Telephone's Petition for Waiver
of Section 24.204 of the Commission's Rules to
Permit Full Participation in Broadband PCS
License Auctions

AND
Cincinnati Bell Telephone's Request for Stay
in the matter of Amendment of the Commission's
Rules to Establish New Personal Communications
Services: and Implementation of Section 309 (j)
of the Communications Act - Compe~tive

Bidding, Dockets 90-314 & 93-253~
-= z:q.

Dear Mr. Caton:

In accordance with Commission rules governing ex-parte
presentations, please be advised that today, Mrs. Debby Disch,
Vice-President-Marketing and Strategic Planning, William D.
Baskett and Tom Taylor, Counsel for Cincinnati Bell Telephone,
met with Commissioner Andrew Barrett's Special Advisor, James R.
Coltharp. The discussions covered issues associated with the
above referenced proceedings. Cincinnati Bell Telephone's
position on such issues are of public record.

I am filing two copies of this letter and the corresponding
documents in accordance with Section 1.1206 (a) of the
Commission's rules. Please contact Mrs. Lynda Breen, Federal
Docket Manager on (513)397-1265 if you have any questions.

Sincerely,

Attachments
No. or Copies reC'd__O _
U3tABC DE
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Docket Management' ISIUI Analysis DOCKET FILE COPY ORIGINAL

201 !. Fourth Sl. 102 - 310
p, O. Box 2301
Clnc:iMati. Ol'lio 45201-230'
Phon« (513\397.1210
Fax: (5131241.9115

Mr. William F. Caton, Acting Secretary
Federal Communications Commission
1919 M Street, N.W., Room 222
Washington, D.C. 20554

In the Matter of:

Amendment of the Commis.ion'. Rules
to Establish New Personal
Communications Services : and'

Implementation of Section 309(j)
of the Communications Act 
Competitive Bidding

Dear Mr. Caton:

July 21, 1994

)
)
) GEN Docket No. 90-314
) RM-7140, RM-7175, RM-7618
)
)
)

) PP Docket No. 93-25~
)

Enclosed pl.... find an original and six copies of the
Cincinnati Bell telephone Company'. Request For Stay, in the above
referenced proceedings.

Please date .t-.p and return the enclosed duplicate copy of
this letter as acknowledgement of its receipt. Qu.stions regarding
this document should be directed to Ms. Lynda Breen at the above
address or by calling (513) 397-1265.

No. of COPteI rec'~
UstABCOE
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UOlJlSI lOI STAY

allerDltive, stay die eff'ective:aess of its fifth RtJpon lAd Order (the wCompmtiw Bidding

Ord4rW
) releued July 15, 1994 in die Competitive BiddiDg proceedini as it relates to the

PCS service areas where the CiDciDaati SMSA J iJmMcl PlI1Dership c:mTeDt1y provides

cellular service. J

I II")' r of.. t S· of JIll Op" 'p'l IRIM.If""New lJr""lJ
0---"" ......., GEN DocIrat No. 9G-314, 1M-7140, aM-7175, RM-7618,
Memqne'p' ott·S ed Qrdcr. tel••d JuDe 13, 1994 (tbe wpcs OrUrW).

1 III.)' r ct' 'sF qt.ot!rrle_Dgf"~""'M
'0+-'''' of ee'."d.Mr. PP Doc:at No. 93-253. fJfth Bcport ,00
.QaIGI:, re1elted July 1', 19M (tbe wCoMpeifJlve BiddiII, 0rtI6").

1 Tbe CiDcipperj SMSA Limir.ed PanDa1bip operata a celluJlr mobile u:JeplaoDe
buIiDeIs in tbI poplpbk 1I'iaDP bouDded paerally by !be citia of CiDciDDati.
Columbus aDd DaYtOn. Ohio.



I. SUMMARY

On July I, 1994 CBT filed a Petition for Review in the United States Cowt of

Appeals for the Sixth Circuit' cbaJleoliDl tile leplity of the cellular elilibility restriction

aff'irmec1 by the Commission in the pes Or.,. The cellular eligibility restriction prohibits

entities holding imerests of 20 percent or more in cellular licenses covering 10 percent or

more of the population in a given PeS service area from obtaini", more than 10 MHz of

broadbaDd PCS spectrum in that PeS service area.5

CBT, throuJh its atftli* Cincirmati Bell CeDuIar Systems Company ("CBCS"),

eumDdy holds a 4'.008 pera:Dl iDterest, as a limited pII1Der. in the CiDciJmati SMSA

Limjtlld PartDenhip, whkJI operateS a c:dJnJar Uceme coverm, more thaD 10 percem of the

population in the CiDcimwti Major TractiD& Area (MTA). As. result of this miDorir;y limited

partDerShip iDrerest. CST is prohibited from obbi • more than oDe 10 MHz Buic Trading

Ala (BTA) liceDse in tile CitJcinnatj IJU, aDd is completely iDelilibIe for my of the 30

MHz MYA liccDIes in me Cjncinnatj area. The CilJ:jnnati SMSA Limitecl PanDmhip is

cuneu.tly the subject of a dissolutiOD prcaedq in die Delaware Court of ChaDcery.

1>epeDdiDg on me 0UIC0IDe of that proc-tiDc, tile cellular iDraa1I which curreut1y make

CST subject to !be cellulM' eliIibiJity ratrictioD may well be liquidated.

Tbe~ ...., 0TtlIr eaablisbes aueticm procedures for awarc1iDl

broIdbaDd PCS liceDles. While the~w Bidding Ordu does DOt specify the date

s see, 47 CPR 124.204.
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tbese auetioDS will beIiD. it does indicate that the 30 MHz MTA licenses will be auctioned

rd. 6 At, a result, it seems hilh!Y UD1ikely that either the appeal of the pes OTlhr or the

dissolution proceetling will be fiDally adjudicar.ed before the auction process begiDs.

AccordiDlly, CBT hereby requests a stay of br08dbaDd PeS auction process (as it relates to

the pes service areas where the CiDcirma1i SMSA Limited ParuJership CUJTeDt1y provides

cellular service) peDding the outCome of CBrs appeal and the Delaware dissolution

proceeding.

U. STANDAllD PO. GIlANT 01' STAY

CBT satisfJes tile tat set fonh in VilJiei, r-."'P JqJpJpcg Apooj''iop, v. fedcp1

Power QmlmiSliCll'7 aDd 9lp therm MmpJ. Aga Irawir P-nipipp v. Holiday

Tours. IDe. " as to when a DY is warramed. The teSt requires foUr factors to be evaluated:

(1) the likelihood of me reqnariDl party's succ:ea on tbe merits; (2) the likelihood that

inepa.rable harm to the requestiDa party wm result ill 1be abseDce of a stay; (3) the absexJce

of harm to other iDterested parries in the eveDt dill !be Illy is pared; aDd (4) the extent to

which the stay serves tile public iDrerest.' WMre ccaideialiDD of facfors two dlroup f~

favor the pam of a stay, tile requeatiq PInY must sbow ODIy tbat serious questio,DS have

, CoIIIp«itiw lIiMiItg 01*, at para. 37.

7 259 F.U 921, m (D.C. eir. 1958) (-YJgM JotMrs-).

• 'S9 F.24 841 (D.C. eir. 1977) (-WwiWnn Trwjt-).

, Vjqjnj. Jobbers at m; W'ehjgrpp Tpmjy at 843.



been raised with respect to tbe merits. 10 An evaluation of the four factors as follows shows

that the broadband PCS auctions for the CiDcimJati area liceDses should be stayed pending the

outcome of CBT'5 appeal of the PCS Ordu 1Dd. if necessary, pendiDg dissolution of the

Cincinnati SMSA Limited PartDership.

m. I,lICEI,lROOD OF SUCCESS ON THE MERITS

A. AJpII or the res Order

As memioDed above. CBT ooids a DOD-CODtrOlliDg limited parmership interest in the

CiDciDDati SMSA LiJnited Partamhip (the "PartDenhip·)U aDd, therefore, is adversely

affected by the celJular eliJibWty restriction. The Commission's purpose in adoptiDg this

eJilibility restrietiOD was to reduce Ibe poremial for unfair competition by limitiDg the ability

of cellular operators to bid for PeS spectrUm. in areas where they provide cellular service. 12

In its appeal of me PeS Ord4r, CBT will mow !bat die cellular eligibility restriction

DMdlcssly aDd arbitrarily precludes DOD-coDZrOllill&, miDority cdluIar inveStors lib CBT

flom fally paniciperina in PCS, aDd does DOt tu.rtber the pmpose for which the rule was

adopted.

JO W,.... Ip=jt II 143.

11 AI, I reMl of dlillIIIiIIDI'ky 1...., ,....1IIip iDfaest, Secdoa 24.204 prollibits
CST frGa ~.w.... 1IIlID ODe 10 MHz BTA liDaIe in die C~eri area. aDd
raders aT cc.IIIIl• ., u.JiIibIe for IDY of1be 30 MHz MTA JkGta in the
CiDci'Wd.... WItIIGat dUa rearicdol1, CST wouJd be emtJed to obcaiD up to
40 MHz of PCS..am in !be CiDciDDati area.

12 Scc:ond Jtmaon "" OAt. GEN Doc:bt No. 90-314, at para. lOS.
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Whatever poteDtial aDticompetitive problems the Commission is seeking to avoid

could only result from control of a cellular operation. DDt from boldm, a DOD-ControlliD,.

minority interest in such an eulerprise. As a limited partDer. CBT's investmeDt in the

Partnership is purely passive. UDder me PartDership Agreement and Delaware law,13 CBT

has DO right to participate in mauasemem aDd no voCDg power. Consequently. CBT has no

ability to a1fect the PartDership's operations aDd DO ability to enaaae in the type of

aDticompetitive coDduct the Commjssion is tryiDJ to avoid tbrough Section 24.204. This is

especially true in CST's case wbere me geueral pII1DU ~, Ameriteeh) holds a S2.723

percent interest iD 1be PartDe:rship aDd, t!Jerefore, bas total comrol over tbe Parmersbip'S

opeI'ItioDS.

apiDst CBT as !be bolder of. ncm-comrolliDl, m.iDority iDIa'est in the PanDenhip. It is an

arbitrary staDdard wbich bears DO relItiODShip wbatsocver to die IdIIa1 dcpee of coutrol

exercited by CBT over the Parmership's ceUular operations. Tbere is DO differezx:e in tams

of CODb'OI between an eaDty with less than 20 paceDt o..-ship and aD emity with peater

thaD 20 perceDl owuership where both are limited pu1DerS in • given cellular opentioD aDd'

simatiOD CBT ticea u • rauk of its limited pamership iDraat in tile 'anDmhip, yet me

Cornmiss\oD's attruy naJe would atrord CBT ripcs that are vudy iDferior to those

afforded otber aDies widlless tbaD 20 percem o..-ship.

IJ ne PInDenJdp is • Delaware limited parmenbip aDd, tberefore, is subject 10
Delaware Jaw.
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CBT recognizes that the Commission will likely hold a different view with respect to

the merits of CBT's appeal, giVeD that the Commission autbored the PCS OnJu. CBT

submits, however, that the likelihood of i1s success on the meriu warrants the ifID1 of a

stay. In any case, CBT raises serious Jepl issues which, when considered in conjunction

with the likelihood of irreparable harm, the absence of barm to other parties, and the public

imereSl, clearly warrant the armtiDg of a stay.

In addition to CBT's appeal of me PCS Order, CBT has iDitiated a.pr~ing in the

Delaware Coon of CbaDcery seekins dissolution of me PartDership.l. 1be PanDership was

formed ill 1982 to market, service aDd operate a cd1u1ar mobile telephoDe busiDess in the

popaphic triI.DIle bouDded le:nmlly by the cities of CiDciADati, Columbas aDd DaytOn.

Ohio. The respective percelllap imerests of the gaerallDd limited pUUJerS in me

PanDership as of the dale of this request are as follows:

Ameriteeh Mobile PboDe Service of CiDci",W'i. IDe. 4O.000~

I jmjmd ,.".,rb. leme

AIDIrirech Mobile PIIoac ScrYice of Cill:irw(i, IDe.
CiDciDDati Bell Cellular S)'ttaDS Compaay
Spriateenu_~
Clwnpaip TeJepboae Company
GIT-cen. IDe.

12.123.
4S.00I4J
1.200.
.244S
.ms

14 See, Cjm;-wi M C*'" S,? ? C IY v. w,iIrb Mobile "'eM SCryice
of CiJEigwi, Iw;,. •. 11.. Civil ACIioa No. 13389. Court of Cbancety, State of
Delaware, in aDd for New Cude COUDty.
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The complaint requestS that tbe Court eurer an order dissolving the Paraaership, aDd

appoiDtiDa a liquidating trostee with full power to: (1) coJ1ect all money due the Partnership;

(2) pay all debts of the PanDmbip; (3) sell the. property and assets of the Parmersbip,

iDcJudiDl the sale of the PartDership in its eDdrety; aDd (4) distribute my surplus useu to

CBCS and the other limited parmers ratably accordiDi to meir respective mt.erests. In the

alternative, should the Parmership DOt be sold in its eDtirely by the UquidatiDa trustee, the

Complaim asks the Court to distribute to CBCS me liceDses UId users to provide ceHular

telephone service in tbe Cincinnati and SUI1'OUDdiDg areas pursuant to the tenDS of tbe

ParIDersbip Aaxeemm·

CST submiD that UDder Delaware Jaw tile Court of Oaancery is libly to enter ID

order ctissolvm, the Parmmbip. However, at this poiDt it is lme.1ar bow the ParIDersbip's

users wW be distributed amoDI the part:DerS or what the dille frarIie for such distriburion

will be.

IV. I.DCEJ,mooD Of IRUPAlLUU IIdM

TheCo~BiMbt, 0,., does DDt specify die date the broIdbaDd PCS auctions

wW begin. It does, however, iDdicare that tile 30 MHz MTA licalles wW be auCtioDed

fust. Jj Every iDdicatioD is _t dIae aucdoJLl will beJin in me very Dear future. Thus, it is

hiJbly unlikely that CIT's appeal of the PCS Or.r, aDd the dissoJudon of me PanDership,

wW be fiDaUy Idjudicated before !be broadbIDd PCS aucdoDs beJiD. CoDseque:arly, if CBT

is prohibited from biddiDl on any of me 30 MHz 1keDIes in the CiDciJmati.area IS a result of

lS Comp«triv~ Bidding Onkr at para. 37.
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its IIIiDoritY iDterest in the Pazmersbip aDd, if the Court of Appeals subsequently strikes down

the cellular eligibility restriction, CBT would suffer i:mparable harm since its competitors

will already have acquired all the 30 MHz MTA licenses available in the CiDciDDati area.
I

Similarly. ifCBT is prohibited from bidding on any of die 30 MHz licenses in the Cincinnati

area as a result of its minority iDrerest in the Pa11Dmhip aDd, if tile PartDership is

subsequently dissolved such (bat CBT ends up wirbout an attriburable imerest in the cellular

licenses c:ummIy operated by the Partnership. CST wID be essemiaIJy precluded from

partieipation in both PeS aDd ceDuJar service. UDder these cacumstaJX:eS, the Commission

c:a:aDOt 10 forward with the CiDcimati area brOidband PeS auctions witbout causing

irreparable bum to CBT.

If. due to the dmiDc of the auctioas. CBT is precJuded from tally partieipatiDa in

PCS. CBT would be p1M:ecl1l a aemeadoous dilldvuap vis a vi.r its competitors. Recent

pUleI discussioDs conducfed by 1be CommissloD's PCS Task Parce provide an~.
basis for this coaclusioD. Most of the plMlisu It those diKussioDS apee that demand for

PCS, both as a complement 10 exisdDg wiIe1iDe teJeplloDe service aDd as a repJICeJDeDt

the1'eof. will erow IIbIrply oar:e PCS is JiceDleIlIlld deployed. For example, die Personal

CommUDicatioas IDcorponred AaociadoD estimates dill PCS subscriptiODS will reach 8.55

million by the eDd of till tint dne years of service depJoymem aDd pow by 264 percent

between 19911Dd 2003." 11Iat equltes to a market peumaDon rare of approxjmately 3.1

perc:eDt by tile eat of the first three years aad 10.4 percem by 2003. Similarly, Dr. C. J.

l' See. PaDe1 No.1: PeS D-and Predir2ioaI - StMe4:lel1l' of 1bomu A. Stroup,
PresideDt. PenoDll Com""llUcatioDs Indusay Association. at p. 4.
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Waylan of GTE Persoual CommunicatioDS Services esrimales tbat by tbe year 2005 total

wireless voice services - iDcluding both cellular and PCS - will reach some 30 percem of the

population. This traDSlates iDro a market peDeD'ltion of approximately 70 pcrceDl of U.S.

households. 17 As a wireline carrier. CBT would be irreparably harmed if it is denied the

oppommity to fully panicipate in this wireless revolution.

v. ABSENCE OF BAltM TO O'UWt PARTIES

No other party will be hanDed it a sray is graur.ed. A stay would simply preaezve the

stams quo until the Coun of Appeals bas UI opporlUDity to review the leplity of the cellular

eliaibillt)' restrictioD aDd the PartDership is dissolved. CurreDtly. there are no entitid

licemed to provide brci.dbad PCS. Thus, a stay would DOt Jive any party a jump OD the

competition. No matter wbat the Court of Appeals decides with respect to the cellular

eUllollity restriction. or what the Coun of ChIDrny decides with respect to the dissolution

proceeding. the CommisIioD can beIin tile PCS auction process for tile CiDciDDati area

Jiceases without harm to any orber party 0DCe tbose cases have been resolved.

VI. THE PUBLIC JNTDEST

The VjgW, Jett I ccun recopized 1bat Ibe ., of aD ,dminisntive order raises

puticuJar public _rat CODCBrDS.11 The CommissioD. would err ill ilium;. that the public

17 see..... No.1: PCS DenwvI PnIdictioas - Prepared Rawb of Dr. C. I. WaylaD..
GTE PersomJ Commmriratioas Services. at p. 2.

II V_i,1obbm It 924.
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iDterest would best be served by starting die auction process prior to the Coun's decision on

the legality of the cellular eligibility restriction aDd prior to dissolution of the Parmership. A

stay of the auction process for the CiDciDDati area licenses will promote competition by

ensuriD& that elilibility restrictions are as IlUTOW IS possible. Allowing CBT to participate

in the auctioDS will iDcrease the DUmber of bidders aDd, tberetore, is likely to iDcrease the

reveuue leaerated by the auctiODS. 'Ibis is clearly in the public iDtaest since a~on,

reveaues will be used to reduce the Federal budpl deficit. 19

The Commission bas acknowledged the beDetits to coasumers from permiuiDa local

excJVlDle canters like CBT 10 puticipate in PCS.20 CBT has lbe resoarces aDd teebDoIOlicaI

expertise to fOller tbe rapid deployment of PCS in irs service territory. JadIwt. CBT may

repmeat tile best opporamity to briDI PCS services rapidly to CC'DS11ft'M1l:1'5. Moreover. CST

may well be able to offer a broader rqc of PCS services at a lower cost thaD other

potemialliceDsees. Failure to pIDl a stay would lmrw:esArily rescrict CBT's erI.ry iDEo PCS

IIId harm consu:men by exclucling a viable c:ompedtor from the wireless telecomDPmicatioDS

In order to ICDIIiA~\4e, CBT.. lllve die SlIDe oppol1Ullky to p{O~ PeS

as cable compmies. competidve access pnwiders aDd other eadries. Witbout!be opportunity

to fully participate in PCS, CIT may DOt be able 10 offer its c:u.stomers the full rqe of

teJemrmmmimioDl services made possible by the wftleas revolution. This would be

deuiweuta1 DOt 0D1y to CST. but to the public IS well.

I' See 47 U.S.C. §3Ot(j){8).

20 SFopd Report ." Order, at para. 126.
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VD. CONCLUSION

CBT has raised significant questions regardiDI the leaality of me cellular eligibility

restriction set forth in tile pes Ortkr. CST has also shown that even if this restriction is

upheld by the Coun of Appeals. CBT may still be able to participate in me auctions since its

interest in me Parmership may well be liquidated in the Delawate dissolution proceeding.

These questions should be reviewed and resolved before me broadbaDd PeS auctions begin

for licenses in the CiDeinmti area. Only through full aDd equitable operation of the legal

process can responsible aDd etfeaive regulation be achieved.

Commission stay die broa4bad PCS audioIl process (as it reIares to the PCS tcrVice areas

where the Cincinnati SMSA Limited ParcDIrsbip cumJItly provides cellular service) until

CBT's appeal of the PCS Order aDd the Delaware dissolution proceediDa are resolved.

~PNCCealer

201 iul Fdrh sa.
CiDciDDati, Ohio ~202
(513) ~1-6800

Datad: July 21. 1994
011_1.01
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